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Stockton Employees “Dodge a Bullet” in Final Bankruptcy
Decision (But the Big Legal Issue Is Left Hanging…)
Until this year, no one representing
public employees anywhere in the
country would have thought that
retirement contributions could be
“put aside” in a bankruptcy
proceeding. However, this almost happened in
California, with the Stockton bankruptcy, and it
has happened in Detroit. Until this year everyone
seemed to agree that public pensions are
protected by constitutional law, and are
“untouchable,” even in such a chaotic situation as
“debt restructuring” which takes place after the
declaration of bankruptcy.
This year the concept of “pension supremacy” has
been shaken mightily. On October 1st the judge in
the Stockton case rendered an opinion finding
that employee retirement benefits are “not
sacrosanct” and that public employees are no
different from “any other creditor” who might be
standing in line, waiting for repayment from the
City’s bank account.
On October 30th, however, the same judge issued
a final decision which granted FULL repayment of
the City’s unpaid contributions to
CalPERS, while providing only 1% debt
repayment to investment companies, such
as Franklin Templeton, which had held $36
million in (now worthless) city bonds.

The judge explained that his decision was based
entirely on Stockton’s special circumstances, not
on any philosophical position. First, the City
leaders themselves were pushing hard for paying
the PERS debt. Second, the judge said he viewed
the PERS payment as “part of a compensation
package including wages and retiree healthcare.”
And, third, the judge made clear that his ruling on
the retirement issue was affected by the fact that
the employees had already taken a big hit. Over
the course of the two-year proceeding, their
unions had already agreed to accept big wage and
health cuts, as well as massive layoffs. So, the
judge reasoned, they had sacrificed enough.
Union advocates are viewing this situation as
more of a “legal pivot” than a clear-cut decision.
The judge went on record saying that he believed
that retirement contributions can be “impaired”
as the result of a city’s bankruptcy, but with no
impact on the final decision, it is only conjecture.
In this case, the Stockton pensions were spared
because the employees already took big losses in
other arenas, not because they enjoyed any
special protection. The same issue
cropped up in Detroit’s bankruptcy where
a federal judge has ruled that the city’s
retirement debt could be cut, because
“federal bankruptcy law trumps state law.”
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Contracting Out: Can Your
Association Stop the Loss of Its Jobs?
When a public agency hires an outside company for services that public
employees have been performing, this is called “contracting out.” Sometimes the services are contracted out
to other public agencies. Sometimes some of the employees are offered jobs with the new company or
agency. Either way, contracting out almost always means diminishment and displacement of jobs: lost
income, benefits, seniority, and a lower standard of living for impacted employees. This is because the
Agency is almost always contracting out to save money, and selling its services to the lowest bidder
inevitably results in lower labor costs.
Contracting out usually also results in loss of control and diminished services for residents. For this reason,
citizens’ groups and Governing Boards that take the trouble to investigate the impact of contracting out
carefully, often decide NOT to get out of the public service business. Unfortunately, the lure of “tax-payer
savings” is often too much for local leaders to resist. So, they often don’t investigate thoroughly and, even in
the face of disturbing feedback, often move quickly to contract out public jobs.
Moving quickly often means not consulting with the affected employee organization, which is an error on the
employer’s part. Employee associations DO have some legal rights when their members’ jobs are at stake.
At minimum, they may meet and confer over the impact of this change. At maximum, they may be able to
block the Agency from contracting its services out completely. Your Association’s ability to throw a wrench
into your employer’s contracting out plans depends a LOT on the Agency’s own rules and to a lesser extent
on state law. But you should also know that there are some important new court decisions which affect your
options as well. Here is a summary.

What Does the M OU Say? (or not
Say…)
First of all, many union contracts (MOUs) include a
Management Rights clause, which gives the employer
the right to contract or sub-contract work.
Then, again, there may be NO such
provision. If neither the MOU nor some
other local rules (such as the Municipal Code
or Personnel Rules) clearly grant the Agency the right
to contract out, then you probably have the legal right
to block such an action. The jobs in your
Association’s bargaining unit “belong to”
the Association and you have an MOU that
establishes terms and conditions for those
jobs. The employer can’t take the jobs out
of the unit without violating the contract.
If the Agency moves to contract out your
jobs without any legal authority, you can file a
grievance, or file a claim with PERB, the Public
Employment Relations Board. Unless the Agency is
able to show a very long standing past practice of
contracting out jobs in the past, without any objection
from your Association, PERB would probably rule in
your favor.

A Negotiable Subject…
If the Agency has no right to contract out, it can always
request to bargain with your union to establish this
right. If you’re in the middle of an MOU, you can
just say no. If the contract has expired, or is about
to expire, Management can definitely put this
topic on the table.

What if the Agency DOES have the
right to contract out?
If the Agency has established the right to contract out,
your union still has the right to negotiate over the
impact, of the lost jobs. Impact negotiations can cover
topics such as severance pay, the order and timing of
lay-offs, bumping rights, assistance with outplacement
training, and even the transfer of current employees to
the contracting agency.
You should know, also, that some recent court cases
have addressed unions’ ability to block their
employers’ contracting efforts even in the face of local
rules which allow it. In 2008, for example, the
California 4th District Court of Appeal found in favor
of the Rialto Police Officers who challenged the City’s
attempt to outsource police services to the Sheriffs.
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The Court held even the decision to contract out was
subject to bargaining because
“Any management decision which has an
adverse effect on wages, hours and
working conditions of employees is
subject to bargaining.”
In addition, the Court said that
“Any decision over contracting of
services that is made with the goal of
lower labor costs is particularly suitable
for resolution within the collective
bargaining framework.”
In this case, the City was forced to rehire its entire
Police Department until the parties could negotiate an
acceptable agreement.
Similarly, a 2005 PERB decision forced the Long
Beach Community College District to rehire its police
force on the grounds that even if the employer HAD a
clause in the MOU granting it the right to contract out
the union has the right to negotiate this
decision if the entire bargaining unit would
be eliminated because of this action.

The Costa M esa Decision
In 2011 when the City of Costa Mesa tried to
contract out nearly half of the City’s
workforce, the Costa Mesa CEA filed suit
over the City’s attempt to move public jobs into the
private sector. As it turns out, there is a very old law in
California which says that “general law” cities cannot
contract out “non-specialized” public services unless
(1) these services are taken over by another public
agency and (2) there is no “adverse impact” on the
City’s employees.
Most of the jobs were scheduled to go to private
companies and, of course, the layoffs had adverse
impact! In fact one employee, after receiving his
notice, jumped to his death off the City Hall roof!
The judge who first heard this case issued an injunction
which blocked the layoffs. The City appealed, but the
Appellate Court let the lower Court’s decision stand.
The City had to re-hire most of the laid-off employees.

Difference between a Charter
City and a General Law City
The Costa Mesa case raised big questions
about the difference between charter and
general law cities when it comes to state
labor laws. Until very recently only a

handful of larger cities in California were considered
charter cities. A “charter” can be conferred upon a
city, after a vote of the residents. The theory is that a
Charter City is a self-enclosed government, immune
from certain laws. (It has never been clarified which
laws such agencies are immune from; this is being
tested on a case-by-case basis, as they come up in
court. But labor laws are amongst the
biggest irritants to “headstrong” City
Councils…)
After losing in Court, the Costa Mesa City
Council initiated a local election to make
Costa Mesa a Charter City. The citizens
overwhelmingly rejected this proposal! As it turns
out, the highly-publicized employee suicide (and a lot
of union activity) raised sufficient doubt in the minds
of the residents that they took a stand against their
Council – and against contracting out. This was a huge
learning experience: even in the heart of Orange
County, where we assume that the public wants the
cheapest form of government, residents can be
educated to vote their consciences.

What Does This M ean To Your
Job?
In general, all of this means is that contracting out
is not the “slam dunk” for employers that it used
to be. There are many points at which unions (or
residents) may put up resistance. It means a much
higher level of assurance that your job, or any
Agency job, will still exist ten years from now.
In California, private companies have already taken
over huge portions of what used to be public service:
trash collection, parks, street maintenance, custodial,
information services, even jails. All too often, the
decision turns out to be as bad for the residents (due to
poor quality work and skyrocketing costs) as it is for
the laid-off employees. For this reason, the tide of
contracting out isn’t nearly as high today as it was in
the ‘80s and ‘90s.

Action Your Association Can Take
If you ARE faced with the threat of contracting out,
your Board should start with a straight forward
conversation with the Agency. The Agency Board
does have the right to gather information. This is
usually done by seeking bids from other agencies or
companies. However, if the Agency actually initiates a
contract which would result in the loss of bargaining
unit positions, this means that there may be layoffs.
Even if your MOU grants the Agency the right to
contract out, they are required to notify you about
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the opportunity to meet and confer over “impact.”
The failure to do this would be a “unilateral change”
over which you might take legal action. (And, again,
the Agency may act as if it does have the right to
contract out, when it does not…)
When the parties DO meet and confer, another set of
legal issues may arise which we don’t have time to
discuss here. Needless to say, if you have any doubt
about whether your employer is following the rules,

this is why you have staff!
Finally, be aware this is a complex topic and
each situation is unique. It’s up to your association to
decide how, when, and whether it wants to cooperate
with its employer’s agenda. Some agendas are truly
more destructive than others, and it is always best to
discuss these matters privately and strategically before
raising them at the bargaining table.

About the New California Sick
Leave Law…
The Healthy Workplaces Healthy Families Act will go into effect July 1, 2015. The laws creates a
requirement that all California employers provide employees who work at least 30 hours per week
with at least 3 days (or 24 hours) of paid sick leave per year. Technically speaking, this means an
accrual of one hour of sick leave for every 30 hours of work.
Unused sick days can carry over from year to year, but employers may establish a cap of 48 hours.
The law does not require employers to cash out sick leave like vacation, when an employee
separates.
Impact on Existing Leave Provisions
Most permanent public employees already have negotiated sick leave benefits, but most part-time
and temporary employees have NOT. The new law establishes minimum requirements; it doesn’t
preempt existing contracts that provide greater benefits. In fact, the law specifically excludes
employees covered by union contracts that provide sick leave that is greater than the new,
mandated benefit.
Using Sick Leave
Under the new law, sick leave may be used for diagnosis, care, or treatment of an existing health
condition of, or preventative care for, an employee or an employee's family member. Employees
become eligible to use this benefit after 90 days of work, and employers cannot condition the use
of sick leave on any requirement that the employee find someone to cover his shift.
Notification About the New Law
Employers will be required to provide employees with written notice about the new law, and
information about the amount of paid sick leave they each have available to use. They also must
keep written records of hours worked, sick days accrued, and sick days used.
Retaliation and Implementation
The law protects employees against retaliation for using sick leave provided by the new law.
Victims of retaliation may file a complaint with the Labor Commissioner or in court.
Employers that are not currently providing their employees with sick leave must begin to do so by
July 1, 2015, and those with existing paid time off or sick leave policies should review those
policies to ensure they comply with the new law. Where employees have a union contract, but
don’t have sick leave, employers are now required to negotiate implementation of the new law
through the collective bargaining process.
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Do I Have to Respond to a Subpoena? (Will I Be Paid?)
QUESTION: I have been subpoenaed to appear in a deposition in a lawsuit brought by my coworker against my current boss. I really don’t have firsthand information about her case (sexual
harassment), and I would prefer not to say anything. May I politely decline to testify? If I’m
forced to attend, I’ve been assuming that I would be paid for this time, since it’s in the middle of
my work day. But our payroll clerk says this isn’t true. What is the law on this?
ANSWER: A subpoena is not like a party invitation to which you can graciously reply that you cannot attend.
You’re required to appear and to tell the truth - unless the information you would provide might implicate you in
a crime.
But here's some good news: Because you are not an expert in workplace behavior, you have no obligation to
comment on whether particular conduct did or didn't amount to harassment. You are simply required to answer
questions about what you saw or heard at your job. For example, if you were asked whether you saw A touch B,
you would reply yes or no and then, if you did see it, you would likely be asked more questions about when,
where, and how often. But you would not have to answer questions about whether, in your opinion, A was
sexually harassing B. (By the way, you have the right to be represented by a lawyer at a deposition, although it
doesn’t sound as if you need one in this instance.)
Generally, public agencies pay their employees when they are subpoenaing you, but not when you’ve been
called by an outside party. There may be different information in your particular MOU, though. In this case,
even if it’s your co-worker who’s subpoenaing you, you have a reasonable expectation that you should be paid,
since the only reason you’re being required to take the time off the job has to do with your role as an employee.
If you request to be paid and are denied, call your Association rep for assistance.

Workers Comp Corner…

Where Has My Medical Treatment Gone?
Modesto Diaz, Sr. Partner, Leviton, Diaz & Ginocchio, Inc.
Any person who has suffered the
unfortunate event of a workplace
injury has experienced the great difficulty --- if not the
complete inability -- to obtain reasonable medical
treatment. In the last several years, employers and
their insurance companies have lobbied diligently and
successfully to erode the medical rights that have,
historically, been the core of the workers compensation
system in California.

INSURANCE COMPANY CONTROL
It was not long ago that workers in our State had
the right to select his or her own treating doctor
when he or she suffered an injury. But slowly,
employers and insurance carriers (with the help
of a willing legislature) have wrested the control

over medical treatment away from injured employees,
and placed it into the hands of insurance companies,
themselves. The first step in this erosion was the
creation of something called the Medical Provider
Network. Under this system, employees were forced
to select their doctors from a list provided by the
employers/insurance companies!
The next “takeaway,” after this, was the legislature’s
creation of the Utilization Review process. Without
getting too technical, please just know that Utilization
Review means that a company is hired by the
employer’s insurance carrier to find ways to
deny medical treatment which has been
recommended by the employee’s own doctor.
This system requires that the injured
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employee’s doctor must file a request for authorization,
which seeks permission from the insurance company,
to provide necessary medical treatment. This request is
then submitted to the employer’s Utilization Review,
which means that a doctor who does not see the patient
will review the recommendations, and then approve or
deny treatment.

“INDEPENDENT” MEDICAL REVIEW…
Lest you think the situation could not become worse,
the law changed again in July 2012. Until then, an
employee who was denied treatment was able to
request an expedited hearing before a judge to
review the conflicting medical evidence. The
judge would then issue a decision, either
ordering the treatment or denying it. In
2012, however, the Labor Code was
modified to include an “Independent Medical
Review System” to deal with these medical
disputes between the worker’s doctor and
Utilization Review. Under this “new, improved”
system, the injured employee can no longer go to
Court, nor can he present his case before a neutral
judge. What we now have is an anonymous doctor
(and I mean truly anonymous, since we are not allowed
to know who the doctor is) who reviews the decision of

the Utilization Review doctor and whatever the
medical documentation that the worker’s doctor has
presented to the Independent Medical Review doctor.
This independent, anonymous doctor makes a decision,
based entirely on medical reports, which is final and
binding. The injured worker never has any right to
appear before a judge unless the Utilization Review
process has almost entirely failed, and there is no hope
that he may request different medical treatment unless
he can show a “significant change of circumstance”
and is willing to start the entire process over again!
This brief history of the deterioration of the medical
treatment procedures is intended to alert all
workers of the need to be diligent about
protecting their rights. It is important to
timely notify your employer any time you hurt
yourself on the job, and to give a proper, correct and
timely history to the first physician that you see
following any work-related accident. Once reported,
the employer is obligated to provide the injured worker
with a claim form and information on how to file and
obtain their workers compensation benefits.
The above-stated opinions are exclusively those of
the author, who can be reached at 714-835-1404.

Alcoholism: Is It Really a “Workplace Disability?”
It is true that the Americans with Disabilities Act (ADA) identifies alcoholism as a disability,
requiring “workplace accommodation.” It’s NOT true, though, that employees are permitted to
be under the influence on the job. Decisions under the ADA have resulted in some finely-crafted
methods for dealing with individuals with “substance-related” illnesses:
First, the good news: Under the ADA, a person who is an alcoholic is “an individual with a disability”. If an
alcoholic is otherwise able to perform the essential functions of his job, he or she may request a
“reasonable accommodation” based on the illness. Accommodation might be a request to modify one’s
work schedule to attend AA meetings. Given this request, if the employer has different shifts available or
has allowed flex time for other employees, it would be difficult for management to claim that it creates a
hardship to provide such accommodation. (Employers may avoid accommodating disabled workers if this
creates undue hardship.)
On the other hand, the employer is not required to tolerate poor performance or misconduct from an
alcoholic employee, particularly if such conduct would be punished if committed by another employee who
did not have a disability. If alcohol use adversely affects job performance, contributes to misconduct, or
results in mistreatment of supervisors, co-workers, or customers, an individual’s status as a person with a
disability will not shield him from discipline, up to and including termination. Conversely, an employer may
not use the disease to treat a worker more harshly than a non-alcoholic employee for the same or similar
conduct.
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HERE’S A GOOD QUESTION…

Can They Just Change My Job Description?
Question: I’m on our Association Board and have just discovered that the Agency is
changing several members’ job descriptions, by adding quite a few new duties. Does our association have
any role in responding to this? Our members don’t agree with the changes or, at least, would like to see their
positions paid more to compensate for the extra work.
Answer: You’re asking a fundamental question about the role of your union in making sure the terms and
conditions of your members’ jobs aren’t changed without bargaining. Your members’ job titles AND job
descriptions are considered part of your MOU, and as such, are as negotiable as any other element of your
compensation package. The Agency can’t change them without extending the opportunity to meet and confer
to you, the union Board of Directors.
Your Board or legal staff should probably notify the Agency that it appears to be making a unilateral change in
job descriptions, and that you’d be happy to receive their proposal to make some changes. Then, when the
Agency DOES send you the proposed changes, your Board should make sure the affected employees see them.
Your members should be able to tell you how they would like you to respond. (Depending on the language in
your MOU, you may also have the right to refuse to bargain.)
Bargaining can be a simple e-mail exchange, or it can be a sit-down session. Hopefully, the parties can come to
agreement (including agreement on pay levels if you agree to modify job specs.) But if they can’t reach an
agreement, the Agency cannot simply implement its proposed changes. It would need to declare impasse and
go through an impasse resolution procedure, including fact-finding. Bargaining is bargaining.
One of the outcomes of the Great Recession is that most public agencies downsized -- and large numbers of
employees found themselves wearing multiple hats: performing many duties that aren’t on their job
descriptions. There is nothing wrong with agencies’ trying to clean up this problem, by modifying job
descriptions, but this should be a process of mutual agreement. If changes in job descriptions were not
negotiable, there would be nothing to prevent your agency from dumping the duties of higher-paid job classes
into the job descriptions for lower-paid classes. Your job is to make sure that your members are properly paid
for the work they are performing!

FITNESS FOR DUTY EXAMS: WHEN CAN THE
AGENCY SEND YOU TO A DOCTOR?
Most people are surprised to
find out that your employer CAN send you for a
medical or psychiatric exam as a condition of
continued employment. Both state and federal law
allow these exams when the employer can show that its
inquiry about your condition is job related and
consistent with business necessity. This means that an
exam can be triggered by your out-of-the-ordinary
behavior, or by your employer’s reasonable belief that

you may no longer be able perform the duties of your
job.
The Equal Employment Opportunity Commission
(EEOC) says that your employer can send you for a
“fitness for duty exam” if it has a “reasonable belief,
based on objective evidence, that: (1) an employee’s
ability to perform essential job functions will be
impaired by a medical condition, or (2) an employee
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will pose a direct threat due to a medical condition.”
Some examples might be:
1) Outbursts of inappropriate language or
behavior;
2) Threats of violence or intimidation;
3) Excessive absences, especially stress related
absences;
4) Inability to interact with co-workers without
constant arguments, etc.
The Agency must pay for the exam, and can send you
to the doctor of their choice. The exam cannot overreach by invading your medical right to privacy under
the California Confidentiality of Medical
Information Act (CMIA). In fact, an
employer is prohibited from using medical
information obtained from the exam “that
is not necessary for determining
eligibility for paid and unpaid medical
leave” without a signed authorization
from the patient.
Further, regulations under the California Fair
Employment and Housing Act (FEHA) and Americans
with Disabilities Act (ADA) may apply, especially if
you are disabled, or perceived as being disabled by the
employer. A complex set of rules must then be
followed to determine whether you are or are not
disabled and what accommodations can be made.
The Agency’s doctor may make job-related
recommendations based on his findings from the exam.
But this does NOT mean that the Agency can act upon
these recommendations without your agreement or
permission. This is particularly true if the
recommendations would impact your pay, your job
class, or your current or future employment. There is a
huge difference between the Agency’s ability to send
you for work-related counseling or assistance and the
Agency’s ability to demote, reclassify, or fire you!
If your Department believes, for example, that you’ve
had one too many arguments with co-workers or too
many crying jags at your desk, it can send you to a
doctor, who might recommend anger management
classes or appointments with a counselor from the EAP
(Employee Assistance Program.) Although you
certainly have the right to object, refuse, or file a
grievance, it’s generally best to comply. The law
doesn’t consider such referrals “discipline.” You have
no right to a hearing because you have not experienced
any loss of pay or job status. From the Agency’s point
of view, they are advising you that they think you have
a correctible problem, but that lack of cooperation
could lead to discipline.

The Agency must pay for any such program and the
information gathered there is strictly confidential. The
only exception is where an employee is required to see
a substance abuse professional as a condition of
employment due to drug- or alcohol-related discipline.
That professional may report back to your employer.

WHEN YOU DO HAVE THE RIGHT TO A
HEARING
On the other hand, you have the absolute right to
appeal if a doctor recommends that you be removed
from your job, reclassified, demoted, reduced in hours,
or terminated. In fact, if the proposed action includes
loss of pay or job status, your “Skelly Rights” can
include a full evidentiary hearing, before a “reasonably
impartial third party.” (This right stems from a
lawsuit brought in the mid-80’s by a female
Police Officer against the City of Hawthorne.
When the City wanted to terminate her,
they didn’t have evidence to win a
discipline case, so the City sent her to a doctor who
found that she was “mentally ill.” The City then
terminated her without a hearing. The officer sued,
produced her own medical evidence, and helped
establish important legal precedent: that even disabled
employees -- or allegedly disabled employees -- have
the right to “Skelly due process” before the Agency
can take their pay or their jobs.)
An employee has the right to challenge the Agency
doctor’s recommendations, not only via the
Disciplinary Appeals procedure, but also under the
Americans with Disabilities Act. This is true
regardless of whether the employee’s “impairment” is
mental or physical.

THERAPY ISN’T CONSIDERED DISCIPLINE

Although it’s easy to interpret being involuntarily sent
to a doctor or therapist as “punishment,” if there is no
loss of job or pay, then the Agency has the right to
make this referral. In truth, this can be a blessing in
disguise. Sometimes people are unaware of how much
their stress, or their physical ailments, affect their
behavior on the job. Sometimes they do not even
realize that they are ill. Illness often first manifests at
the workplace because we spend the bulk of our
waking hours there, and we are under the watchful eye
of so many people. Over the last few decades, public
workplaces have made great progress in
recognizing illnesses, addictions, and
disabilities in the workplace. In
general, their first step is to provide
assistance, rather than to take
punitive action.
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Celebrating the Holidays at a Public Agency
Parties at work are good. Most public agencies have become pretty dreary
environments over the last few years; socializing builds relationships and injects
pleasure into the daily routine. It’s fairly well proven that group celebrations are
good for teamwork and productivity.
Holiday celebrations are fine, too – but they must be “equal opportunity” celebrations.
Everyone should be invited, and there should be no stigma if someone decides not to participate. No
employer can compel any employee to display “holiday spirit.”
When it comes to issues of religion, public agencies are NOT supposed to display religious material or
symbols. The Establishment Clause of the First Amendment bars the government -- and its employees -from acting in a way that would lead a reasonable observer to conclude that the government is
“sponsoring, endorsing, or inhibiting religion generally, or favoring or disfavoring a particular faith.” The
U. S. Supreme Court has held that Christmas is a secular holiday. It is only the religious symbols of
Christmas that are not allowed on government property. Further, employees whose work areas are out
of view of the public may display symbols of personal religious belief, so long as the symbols do not
violate other work rules or create an unsafe or disruptive environment.
So, what exactly is the difference between secular and religious symbols? Well, the Feds actually publish
a document called the Guidelines on Religious Exercise and Religious Expression in the Workplace, which
answers that question. A wreath over a reception area is considered “seasonal,” but music referring to
the birth of Christ is “religious.” The Courts say that reasonable people would not conclude that a
wreath is religious. So playing Christmas music such as “Christ Is Born” over Agency’s public address
system would violate the law. On the other hand, playing “Here Comes Santa Claus” would probably not.

Questions & Answers about Your Job
Each month we receive dozens of questions about your rights on the job. The
following are some GENERAL answers. If you have a specific problem, feel free
to talk to your Board Rep or Association Staff at (562) 433-6983 or cea@cityemployees.net. You may
also access CEA’s “Know Your Rights Library” on the website: cityemployeesassociates.com.
Q: I used to work in a position where I regularly
testified in court. Due to layoffs, I was bumped to a
lower job, where this is not part of my assignment.
The Agency now is asking me to testify in court for
one of my old cases. So, during this time period,
shouldn’t I receive the higher pay (the pay of
my previous position?)
A: Yes. A day spent testifying in court about an
old case is a day spent performing the duties of
your prior position. It’s reasonable to request to

be paid at the rate of your old position for that day.
Keep in mind, though, that most contracts do provide
for “high class” or “out-of-class” pay for employees in
this position, and that most also have a waiting period,
which is usually 5 to 10 days. Each contract is unique.
So, you may want to check the contract before you
file any grievance.
Q: I’m on our Association board and am aware of
a member who’s about to be disciplined. Frankly,
all of us know that he deserves the discipline,
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which might even be termination. I’d like to know
if our Association has to defend this person?
A: First of all, it is not always clear who is ‘in the
right’ until an appeals hearing takes place. Your
Association has the legal duty to fairly represent all of
its members in the initial disciplinary appeals
procedure – IF that member wants to be represented.
HOWEVER, the union is NOT required to represent
members in cases that “lack merit.” So, after the initial
appeal step, the Association’s board can decide
whether, based on a legal analysis by your staff, you
want to support the case through the “full, evidentiary
hearing.” If the case lacks merit, you have no
obligation to proceed with it.
Keep in mind, also, that most appeals of major
discipline are not about whether the employee really
“committed the violation” but about whether discipline
for this “wrongdoing” is too severe. In the vast
majority of cases, the parties settle before there is any
arbitration or civil service hearing.
Q: Can my employer make me sign an
agreement that my job is overtime
exempt?
A: The answer depends on the facts of
the situation. Management can’t change
the “terms and conditions” of your
employment without first meeting and conferring with
your association. And in this case, these discussions
should include you, and any other affected employee.
If you are overtime-eligible (hourly) in your current
job and your employer tries to change you to ‘overtime
exempt’ (salaried,) the employer must send a proposal
to change your status to your association -- and you
should not be asked to sign any agreement. (FLSA law
can’t be waived even by agreement, so if your position
does not qualify to be “overtime exempt” according to
the law, it cannot be made so even as the result of
bargaining.)
If your union is in the middle of a Contract, you can, in
theory, “just say no” to the proposed change. Even if
the employer believes that the duties of your job class
truly meet the federal guidelines for exempt status, the
subject is negotiable. The Agency cannot implement
such a change unless the Association agrees
to it, or it’s included in an agreed-upon list
of changes when the contract expires and a
new one goes into effect.
Q: Can the Agency Manager tell us that
employees cannot speak to the Board of

Directors regarding while on the clock – or even off
the clock, for that matter?
A. Yes and no. You have the absolute right to
communicate with the Agency Board, as
representatives of your Association, or as residents of
the community. HOWEVER, the Agency has the
absolute right to manage your time when you are “on
the clock.” This means that the Agency may prohibit
you from speaking with the Board during work hours.
They also have the right to prohibit you from speaking
to the Council about your job. You can be disciplined
for going “outside the chain of command” for
discussion of work-related issues.
Q: We have two people in our Association who are
performing as department directors on an interim
basis. Are they still represented by us? Should they
be paying dues?
A: Yes and yes. Until those people are moved out of
the bargaining unit, because they are given permanent
director positions, they are represented and should be
paying dues.
Q: One of our members is out on FMLA
recuperating from an illness; but she has
spent hours on the phone with her boss,
providing details about the work in her
department. She wants to know
whether she is entitled to
compensation for this time?
A: Yes, absolutely! With the exception of minimal
periods (e.g. a one-minute conversation) employees
must be paid for any time they spend working. If your
member has spent hours on the phone with her boss
talking about work she should be paid for those hours.
If she is using sick leave or vacation while on FMLA,
that time for those hours should be restored to her
leave bank. If she’s been on unpaid status, she should
receive actual pay.
Q: I want to take two weeks off the job for an
elective surgery. The Agency has a disability plan,
but I don’t care about using it. However, the HR
Department is telling me that I MUST be on FMLA
time and MUST use the disability plan. Is this true?
A: Potentially. The answer depends on the
facts of your situation. Your employer can
force you to use FMLA time if your reason
for requesting time off appears to be a
serious health condition. Generally, elective
outpatient surgery, which does not require
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an overnight hospital stay and doesn’t require you to
take prescription medications afterward, is not
considered a serious health condition. However, if you
do stay in the hospital overnight, or are prescribed
medication to take following your surgery, it will be
considered FMLA-qualified.
Keep in mind, though, that the use of two weeks’
“FMLA-time” is little more than time out of the 12
weeks during which you are protected from
termination while off the job with a medical condition.
The pay status is no different from normal sick leave.
Unless you or a family member has OTHER medical
conditions which might use up this leave, being
“forced” to go “on FMLA” really isn’t any sort of
loss.

Agency probably doesn’t realize it, but it has a duty to
meet and confer with your Association. Either
someone on your Board, or your staff, may want to
contact the Agency to discuss restoring the parking
spaces.
Q: How come employees here do not have the right
to collect unemployment or disability pay? What
happens if we get laid off or fired?
A: Actually public employees do have the right to
collect unemployment insurance, in the same way and
under the same conditions as any other employee.

Q: The Agency converted a whole row of
employee parking spaces into visitor
parking. This means that about a dozen of us
don’t have any place to park which is near
headquarters. Is there anything we can do about
this?

Disability pay is a different subject. Although the
subject is completely negotiable, most public agencies
don’t participate in the State Disability Insurance
system. However, most DO provide some sort of
private disability plans. The down side of this is
that these private plans aren’t usually as good as SDI.
They often have coverage “loopholes” and long
waiting periods. But the good side is that they are
usually provided without charge. SDI is entirely
employee funded, and costs more than 1% of your pay.

A: Most likely yes. If your employer has
provided parking and is now NOT providing parking,
this is a change in the conditions of employment. The

You should check your MOU or local Personnel
Rules to see what disability programs might be in place
at your agency.

When is Travel Time Considered “Time Worked?” What IS a “Call Out?”
Most of the time when you are commuting from home to work, you are not considered to be
“on the clock”. However, there ARE certain instances when travel from home-to-work is
considered “time worked” under the Federal Fair Labor Standards Act (FLSA.)
For example, if you have gone home after your day's work and are “called out” to deal
with an emergency, all time spent in travel is considered “time worked.” The time you
spend traveling to a job in the field should be paid. Similarly, during the normal work day, time spent
traveling from your job’s main location to another location should be paid.
The FLSA requires that all time worked, including travel time, be paid at least the minimum wage. But most
public employers have “Call Out” policies which are more generous than this: usually a minimum of two or
three hours of overtime pay when you are physically “called in” from home. Most, but not all call-out
policies encompass travel time.
On the other hand, when you are called at home about a work problem, or must perform work on a
computer from home, this is NOT a “call out.” This time must simply be paid at the overtime rate, assuming
that you’re an hourly employee. Call-out policies are negotiable, but if your place of work has no call-out
policy, the Fair Labor Standards Act applies. The law is complicated; call Association staff if you need more
information or help on the job.
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